A Short History Lesson &

Update on the SOP 5010 5 (K)
Concerning

Environmental Due Diligence
2019 Mid America Lenders Conference % N
i

—~

Corpus Christi, Texas -
April 8-10, 2019

Presented By:

Melanie Edmundson, P.G.

Licensed Professional Geoscientist
Licensed Asbestos & Mold Consultant
Certifled Lead Based Paint Risk Assessor
_AI1IPHASE ENGINEERING, INC.

NNNNNNNNNNNNNNNNNNNNNNNN HEl

g
A

P
-




Last Years Take Away

Wh at Rul es You donot Know

THE QA PHARM
@A @ UARANTINE <AGE

k © 2010 The OA Pharm. All Riehts Reserved. httn/ /theaanharm hlnesnat.com

v III PHAS

EMVIR




Phase Engineering is Texas licensed
and certified:

0 Registered Professional Engineering P.E. Firm
i Licensed Professional Geoscientist P.G. Firm
0 Licensed Asbestos Consultant Agency

0 Licensed Mold Assessment Company

i Certified Lead Firm

0 Storage Tanks - Corrective Action Specialist (CAS) & LPST
Corrective Action Manager (CAPM)

0 Wetlands - United States Army Corp of Engineers Delineation
Course Certified

0 Stormwater & Pollution Prevention -Certified Preparer of
SWPPP (CPSWPPP) and (CCIS)

Full range of nationwide
professional environmental
services including:

Phase | and Phase Il ESAs « Asbestos
Mold+ Lead ¢+ Stormwater Compliance
Wetlands+ PCAs
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| ove Canal

Love Canal is a neighborhood within . The neighborhood is
infamously known as the location of a 70 -acre landfill which became the epicenter
of a massive environmental pollution disaster harming the health of hundreds of
residents, culminating in an extensive cleanup operation.

|l t was to become a oModel Devel opment o
William T. Love that never came to fruition because of economic and technological
changes.

After 1892, Love's plan incorporated a
Niagara Falls.

WEVE GOT BETTER
TRING 570 DO Tuan ¥
SIT ARWND ANDBE

The proved economically disastrous as Love had to abandon the
project. The deathblow came with the development of the transmission of
electrical power economically over great distances by means of an alternating
current. No longer was it necessary for the industry to locate near the source of
electrical power.

With the project abandoned, the canal gradually filled with water.  The local
chil dren swam there in the summer and skated
the canal became a for the City of Niagara Falls, with the city regularly
unloading its municipal refuse into the landfill.
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https://en.wikipedia.org/wiki/Niagara_Falls,_New_York
https://en.wikipedia.org/wiki/Superfund
https://en.wikipedia.org/wiki/Panic_of_1907
https://en.wikipedia.org/wiki/Dump_site
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Love Canal Development e

The Niagara Power and Development Company granted permission to Hooker Chemical
Company in 1942 to dump wastes into the canal. The canal was drained and lined with thick
clay. Into this site, Hooker began placing 55 -USgallon . In 1947, Hooker
bought the canal and the 70 -foot -wide banks on either side of the canal. It subsequently
converted it into a 16 -acre landfill.

In 1953, the Niagara Falls City School district bought the land knowing it was a chemical
dump area but needed the land for school development which then followed with more
family housing developments and more schools.

Even after an architects warning to not build in that area, development continued and in
1955 a twenty -five -foot area crumbled exposing toxic chemical drums, which then filled with
water during rainstorms. This created large puddles that children enjoyed playing in. Health
effects from chemical exposure became more and more evident and often from the on going
Ide\ae%!ﬁpl)_ment and exposure pathways created by the development breaching the initial clay
andfill liners.

On August 7, 1978, United States President announced a federal health
emergency, called for the allocation of federal funds, and ordered the Federal Disaster
Assistance Agency to assist the City of Niagara Falls to remedy the Love Canal site.

In 2004, federal officials announced that the Superfund cleanup has ended, although the
actual cleanup ended years earlier. The entire process took 21 years and $400 million. About
260 homes north of the canal have been renovated and sold to new owners, and about 150
acres east of the canal have been sold to commercial developers for light industrial uses. In
total, 950 families had been evacuated. The site was removed from the Superfund list.
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https://en.wikipedia.org/wiki/Drum_(container)
https://en.wikipedia.org/wiki/Jimmy_Carter
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Congress passes the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA or
Superfund) to address the dangers of abandoned or
uncontrolled hazardous waste dumps by developing a
nationwide program for: emergency response; information
gathering and analysis; liability for responsible parties; and
site cleanup. CERCLA also creates a Trust Fund (or

‘Superfund’) to finance emergency responses and cleanups.

In 1993, after four years of intense effort, the first ASTM E
1527, Practice for Phase | Environmental Site Assessment,
was published and was widely accepted as a baseline
process for conducting environmental due diligence prior to
acquisition of real estate.
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First modern man (59:59.9)
lce Ages (59:59.2)
First hurman ancestor (59:58.8)

Cenozoic Era, Mesozoic
extinctions (59:09) —

First bird (57:59)——

First mammal (57:07)——
First dinosaur (57:01) —

Mesozoic Era, Paleozoic
extinctions (56:48)

First reptiles (65:42) ——
First amphibians (565:22) -
First insects (54.59) ——
First land plants (53:26)—
First fish (53:25)
Paleozoic Era, first diverse
sea life (52:34)
First jellyfish (51:12)

Earth's crust fori

First multi-celled organisms, Vi
seaweed and algae (4145) /

First cells with a nucleus (40:26)

4.6 billion years in ong
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Why Conduct Environmental Investigations for
SBA?

v SBArequires an Environmental Investigation of all
commercial Property upon which a security interest such as
a mortgage, deed of trust, or leasehold deed of trust is
offered as security for a loan or debenture.

v Failure to comply with the provisions may result in a denial
of SBAOS




Since you were

The SBA updated their SOP 50 10 5 once
since last years MALC.

This is the 11" update since the original
SOP 50 10 5 was issued in 2008.

The SBA did include a few revisions to
the environmental section in the last
round of updates now included in the
current SOP 50 10 5(K) effective April 1,
20109.

ast

a 1

USER AGREEMENT

| HAVEYOU AT LEAST |




SBA Changes Applicable to the
Environmental Process SOP 50 10 5 (K)

v Chapter 3, paragraph Ill.H.1 -3 & Chapter 4, paragraphs V.H.1 -3:

Added guidance for specific additional environmental assessments that must
be performed for child -occupied facilities, drycleaners, and gasoline stations.

u  Chapter 3, paragraph Ill.E.4: & Chapter 4, paragraph V.E.4

Added guidance that if an Environmental Professional recommends proceeding
directly from the Transaction Screen to a Phase Il (bypassing the Phase ), and
the Lender / CDC concurs, the Lender / CDC must seek in advance an
exception to policy from the SBA Environmental Committee.
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Child Occupied Facllities g2~.

u

A

Prudent lending practices dictate that specific additional environmental
assessments be performed for Child-Occupied Facilities. Such facilities must
undergo a lead risk assessment and also testing for lead in drinking water

at all taps and fountains potentially used as a drinking water source for
children . All lead assessments must be conducted in conformance with

U.S. Environmental Protection Agency (EPA) regulations at 40 CFR 745 and
U.S. Department of Housing and Urban Development (HUD) Guidelines for
the Evaluation and Control of Lead -Based Paint Hazards in Housing Second
Edition, July 2012. The results of these assessments must be submitted to
the SBA. Disbursement will not be authorized unless the risk of lead exposure
to infants and small children has been sufficiently minimized.
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By-Passing A Phase | to a Phase Il after
conducting a Transaction Screen

If the Environmental Professional conducting the Transaction Screen concludes
that further investigation is warranted, the Lender / CDC must obtain a Phase

| ESA. If an Environmental Professional recommends proceeding directly from
the Transaction Screen to a Phase Il (thus bypassing the Phase 1), and the
Lender / CDC concurs, the Lender / CDC must seek in advance an exception
to policy from the SBA Environmental Committee, which may be granted on a

case-by-case basis.
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EPA
All Appropriate Inquiries Rule:

WHAT | S AALL APPROPRI ATE | NQUI RI ES0?
nAl I appropriate inquirieso I s a
conditions and assessing potential liability for any contamination. All

appropriate inquiries must be conducted to obtain certain protections from
liability under the federal Superfund Law (CERCLA).

WHY DID EPA ESTABLISHING STANDARDS FOR CONDUCTING
ALL APPROPRIATE INQUIRIES?

The 2002 Brownfields Amendments to the Comprehensive Environmental
Response Compensation and Liability Act (CERCLA ) require EPA to
promulgate regulations establishing standards and practices for conducting all
appropriate inquiries.
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EPA

All Appropriate Inquiries (AAIl) Rule:
Reporting Requirements and Suggestions
on Report Content

WHAT ARE THE DOCUMENTATION REQUIREMENTS FOR ALL APPROPRIATE INQUIRIES?

v The final rule requires that the results of an all appropriate inquiries investigation be
documented in a written report. The specific reporting requirements for all appropriate
inquiries are provided in 40 CFR 8§8312.21 (Results of Inquiry by an Environmental Professional )
and §312.31 of the final rule

IS THERE A REQUIRED FORMAT FOR REPORTING RESULTS OF ALL APPROPRIATE INQUIRIES?

v The final rule requires no specific format, length, or structure of the written report.
However, EPA offers suggestions regarding the potential content of a written report.  The
suggestions are generally consistent with recommendations published in ASTM E1527  -13,
Standard Practice for Environmental Site Assessments: Phase | Environmental Site
Assessment Process.

u Not the ASTM Transaction Screen!
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How does AAI apply to lenders?

v The AAl rule primarily applies to borrowers who want to claim protection
from CERCLA liability as innocent landowners __, bona fide prospective
purchasers or contiguous property owners. The rule does not change the
CERCLA liability exemption for banks that hold mortgages on property as
secured lenders. The secured lender exemption is not conditioned by a bank

or lender undertaking AAI before issuing a mortgage or before the borrower
purchases the property.
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Secured Creditor Exemption

u

Although banks and lenders have protection from CERCLA liability
through the secured creditor exemption, banks may choose to further
protect themselves from loss (due to decreases in the value of the
property or collateral) by requiring that borrowers qualify for liability

protections . Banks, therefore, may want to encourage their borrowers to
comply with the provisions established for BFPPs and ensure that borrowers
properly conduct AAl before acquiring a property.

Al



Lenders Are Still At Risk

v Itis important to note that it is still possible for a bank or lender to be liable
for contamination on or at a property if the bank or lender is found to be
acting as either an owner or operator of a contaminated property.

v See EPAOs explanation of the secured cred
oOparticipation in the mMsoawreifmdénaicial of a pr
institution qualifies for the secured creditor exemption from CERCLA
liability, it is still possible that the state has stricter laws governing lender
liability for contaminated properties.
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Environmental Questionnaire, RSRA and Transaction Screen reports are accepted
for up to one year prior to submission.

SBA Phase | shelf life does not coincide with the EPA AAIl Phase | report shelf life
rul e f or up to 180 days pre acqgui sition to' hel
Landowner Def ensebo.

This SBA change does not comply with AAI requirements for Innocent landowner
protection for the purchaser unless the purchaser already had done one previously
and this is a refinance and the lender is using it for business risk purposes only.
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Can we go straight to a Phase Il if we know
| t 0s a been a Gas St atl
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Dry Cleaning Facilities Regardless of
Years in Operation

u

Prudent lending practices dictate and SBA requires that any Property with on -
site dry cleaners, whether currently in operation or operated historically at

the site, that did, do or likely used chlorinated and/or petroleum  -based
solvents undergo a Phase Il Environmental Site Assessment in addition to a
Phase | which would be required due to the NAICS code match . Any soil and
groundwater contamination and soil vapor intrusion must be addressed. A
Phase Il performed in connection with an on -site dry cleaning facility must be
conducted by an independent Environmental Professional who holds a current
Professional Engi neerds or Prof e s
equivalent of three (3) years of full time relevant experience.
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The Environmental Investigation performed by the
Environmental Professional must include a determination
whether or not the gas station is in compliance with all
requlatory requirements, if any, pertaining to tank and
equipment testing. A loan may not be disbursed until full
compliance is achieved. Further, any leaking or otherwise
defective equipment, systems, containment devices, etc., must
be replaced or repaired prior to disbursement.

Any Phase Il performed in connection with a Gas Station Loan
must be conducted by an independent Environmental =
Professionalwh o hol ds a current Profess
Professional Geol ogistods |l icense
(3) years of full time relevant experience .); and (5) if the

Property is Contaminated, include a detailed description of and

cost estimate for the recommended Remediation
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Reliance Letters oDo n ot Even &
About Altering Them!

u

ORel i ancemdand e$S®BA0s standard reliance | et
Environmental Investigation Reports, a copy of which is located in Appendix 3.

The |l anguage in SBAOs standard .reliance |
Additionally, Lenders and CDCs should not enter into any agreement that

alters the terms of SBAOs standard relian

Transaction Screens, Phase | and Phase || ESAnust be performed by an
Environmental Professional and be accompanied by the Reliance Letter.

RSRAGs are not required to have a Reliance

ANNERRS
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Phase | Recommendations by the
Consultant eHowever,

You Do Not Agree

u Inthe rare instance where an exception to policy may be warranted , Lenders
must provide the SBA Environmental Committee with justification for not
wanting to follow the Environment al

obtain committee approval.

Pr of e

v




APPENDIX 4*NAICS CODES OF
ENVIRONMENTALLY SENSITIVE INDUSTRIES
with more Clarification 0 Examples:

u 311 FOOD MANUFACTURINGf underground fuel tanks present)

v 314 TEXTILE PRODUCT MILL$ot required if sewing, weaving, or hemming only)

u 316 LEATHER & ALLIED PRODUCT MANUFACTURIN®t required if assembly only)

u 321 WOOD PRODUCT MANUFACTURINGfinishing occurs on site)

v 337 FURNITURE & RELATED MANUFACTURINGfinishing occurs on site )

u 339 MISCELLANEOUS MANUFACTURINGly required if hazardous materials are involved)

v 42311 A)\UTOMOBILE & OTHER MOTOR VEHICLE MERCHANT WHOLESAL[ERESrvice bays
present

u 713990 OTHER RECREATIONAL INDUSTRIEBdoor and outdoor shooting ranges only)

* Relying on this complete list alone may result in data gaps of potentially environmentally
sensitive past and present uses at the subject site and a Phase | is recommended at a minimum to
assess for potential Recognized Environmental Conditions.
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Insurance Coverage

u

Insurance Coverage. Environmental Professional (and/or Environmental
Professional 6s firm, where applicabl e)
covered as of the date of the Environmental Investigation by errors and

omissions liability insurance with a minimum coverage of $1,000,000 per

claim (or occurrence) and that evidence of this insurance is attached. As to

the Lender and SBA, Environmental Professional (and Environmental
Professional 6s firm, where applicabl e)
limitations on liability up to $1,000,000 as well as any time limitations on
liability.
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What are Non Scope Considerations and
should | even be concerned with them?




